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PART A — Problem questions 


You must answer ALL of these questions. 
Answer in your own words. You MUST NOT copy from a textbook. 


Each question is worth 20 marks. 


Question 1 [20 marks] 


LowCal Drinks Ltd [“LCD”] has been trying to break into the Australian soft drink market; 
however, they have experienced difficulties predominantly because the LCD brand is unknown 
to Australian consumers. In order to facilitate entry into the Australian market, the board of 
LCD believe the Company should take over a local Australian soft drink producer. 
Accordingly, LCD buys 20% of the shares in NuLife Ltd [“NUL”] but has not yet lodged a formal 
takeover bid. NUL is the manufacturer of a popular brand of low calorie iced tea sold 
throughout Australia. 


The directors of NUL are not happy about the potential takeover because they know that LCD 
has taken over other soft drink companies and the first thing they do is to dismiss the entire 
board. Accordingly, the directors of NUL decide that it would be in the best interests of the 
Company to fend off any potential takeover attempt by issuing a large allotment of shares to 
Grub Ltd [“Grub”], which is a Company owned by two of the directors of NUL. 


LCD buys more shares, and increase their shareholding in NUL by another 5%. 


NUL directors then discover that the Company is unable to pay its bills. The Chief Financial 
Officer, Shamus, admits to the directors that he has recently discovered that the previous six 
month’s profit and loss sheets were copied from a previous successful year by Craven 
Auditors, who are the appointed auditors. 


LCD seeks legal advice in relation to the legality of the actions taken by NUL’s directors, 


the effect of the Company being unable to pay its bills, and, the auditors’ actions, as 
well as LCD’s takeover bid. 


Question 2 [20 marks] 
Jet, Su, Mary, Prince and Dilireba are the directors and shareholders of OnWOW Ltd. 


OhWOW Lid’s main business is creating advertising, and selling advertising space on leading 
news web sites. OhWOW’s balance sheet is strong with a $10 million share capital. 
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Jet and Mary are directors of Lotus Ltd, which is a wholly owned subsidiary of OnWOW Lid. 
The business of Lotus Ltd is designing low cost advertisements for display at bus stop shelters, 
and it also owns several expensive waterfront properties in Sydney. Lotus’s financial 
performance has been quite poor of late owing to a government decision to remove many bus 
stop shelters. 


Jackie is the CEO of Chan Ltd, which is a Company wishing to sell advertisements on news 
web sites and bus stop shelters. Jet and Jackie enter into negotiations for Chan to purchase 
OhWOW Lid. However, Chan cannot raise sufficient funds to cover the purchase price to buy 
advertising space on news websites and the cost of Lotus’s next print run of advertisements 
for bus stop shelters. In order to help Chan acquire the necessary funds, Jet secretly offers 
‘Fishing Paradise’ and ‘Mariner Haven’, Lotus’s most expensive waterfront properties, as 
security for a $15 million loan which Stank Bank Ltd advances to Chan. 


Chan’s first attempt at selling advertising space on news web sites is disappointing but the 
Company continues to try to sell advertising space and take on new advertising orders in the 
hope that things will eventually pick up. Their print run for the posters in bus stop shelters was 
lower than projected because of the dramatic decrease in bus stop shelters. Due to a 
nationwide down turn in advertising expenditure and a decline in bust stop shelters, Chan is 
unable to service the loan and is now in liquidation. In an attempt to recover its loan, Stank 
Bank Ltd takes possession of ‘Mariner Palace’ and ‘Blue Waters’. 


Advise OhWOW Ltd and Jet of the legal issues that arise under corporation law with 
reference to relevant cases and statutory requirements. Also, discuss other method/s 
they could have used to raise equity finance. 


PART B — Multiple choice 
You must answer ALL of these questions 
Each question is worth 2 marks. [Total 20 marks] 


3. Select the incorrect statement about the effects of winding up of a company: 


a. Winding up removes any right on the part of the directors to manage the 
company’s business but not that of the members. 

b. The company must cease to carry on business upon a winding up, except to the 
extent the liquidator believes it will assist in the disposal of the business. 

c. During a winding up, the company retains the legal and beneficial ownership of 
the property. 

d. Statutory derivative actions are not available, wnen the company is in liquidation. 
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A change of the constitution of a company to expropriate the shares of minority 
members: 


Is always invalid. 

Can only take place, if the members pass a special resolution to change the 
constitution. 

Can only take place, if the members whose shares are being expropriated agree 
to it and the change to the constitution is for a proper purpose. 

Can only take place, if the change to the constitution is for a proper purpose and 
is fair. 


What consequence may arise from a breach of s 588G? 


a. 


b. 
Ce 
d. 


Directors may be personally liable for the debts of the company since the 
company became insolvent. 

The Shareholders will be personally liable for debts of the company. 
Guarantees of shareholders will be called in. 

Criminal penalties may be applied to the company. 


Which of the following statements best reflects the contemporary duty of care, 
skill and diligence owed by company directors? 


a. 


The common law duty of care, skill and diligence is deemed to be a very 
subjective test, which seeks to ask what the actual directors thought rather than 
what a reasonable person would think in the particular circumstances. 

The duty of executive directors to act with proper care, skill and diligence is 
objectively assessed and, irrespective of the directors’ background, entails a duty 
greater than that of simply representing a particular field of experience, so that all 
company directors owe the basic duty of sufficiently monitoring the company’s 
affairs by maintaining an awareness of the company’s activities and financial 
status. 

Directors may protect themselves by delegating their fiduciary responsibilities to 
other directors. 


A joint venture can be distinguished from a partnership because: 


a. 


The activities between the joint venturers are usually carried out by the 
participants. 

The joint venturers are agents of each other. 

The joint venturers usually remain the owners of any of the property they allow to 
be utilised by the joint venture. 

The joint venture is a separate legal entity. 
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Trustees derive their powers from: 


ao 


the beneficiaries who are minors. 
the common law. 

the trust document. 

the trust creditors. 


A company, if applying to be registered today, 


ao 


Must always have a constitution. 

Must always rely on the replaceable rules, if applicable. 

Must elect to either rely on the replaceable rules or have its own constitution. 

May rely upon a combination of the replaceable rules and their own rules set out in 
the constitution or elect to rely on the replaceable rules or elect to have their own 
constitution. 


Which of the following statements is correct? 


a. 


The indoor management rule observes that third parties dealing with the company 
can assume that the company’s internal acts of management have been complied 
with. 

The common law indoor management rule observes that third parties dealing with 
the company can assume that the company’s internal acts of management have 
been complied with. This rule will apply even if the third parties knew or are put on 
enquiry that there are internal irregularities within the company. 

The indoor management rule at common law is completely overturned by the 
statutory indoor management rule in s 129. 

The indoor management rule provides protection to third parties. It always ensures 
that a contract entered into between the company and the outsider is valid and 
binding to the company. 


The rules that regulate companies can be found under: 


aoo0p 


Corporations Act 2001 (Cth) 

Case law 

Australian Securities and Investments Commission Act 20017 (Cth) 
Accounting standards 
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12. Which of the following statements is correct? 


a. When debentures are issued to the public, the duty of a trustee is limited to 
administering the payment of interest and the principal as they fall due to debenture 
holders. 

b. Before a company raises capital by issuing debentures, a trustee must be 
appointed to protect the interests of the company. 

c. | Before a company can issue debentures, it needs to issue a disclosure document 
in accordance with Chapter 6D of Corporations Act 2001 (Cth). Further, it needs 
to enter into a trust deed and appoint a trustee. 


Please remember - This examination paper MUST BE HANDED IN. Failure to do so will result in 
the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


